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Abstract

Three recent International Court of Justice decisions -Oil Platforms, Avena and Wall in the Occupied Palestinian Territory -highlight the uncertain status of the margin of appreciation doctrine in the Court's jurisprudence. The purpose of this article is to evaluate, in the light of contemporary practice of other courts, the current status under international law of the margin of appreciation doctrine, which encourages international courts to exercise restraint and flexibility when reviewing the decisions of national authorities, and to offer preliminary guidelines for future application. The article also discusses a variety of policy arguments concerning the legitimacy and effectiveness of international courts, which can be raised in support of the development of a general margin of appreciation doctrine with relation to some categories of international law norms governing state conduct, and it examines potential criticism. Eventually, it argues that the same considerations which have led to the creation of 'margin of appreciation type' doctrines in the domestic law of many states and in the context of specific international regimes (for instance, the European Convention on Human Rights) also support the introduction of the doctrine into general international law. The position of the ICJ towards the application of the doctrine therefore merits reconsideration.
Introduction
Three recent International Court of Justice (ICJ) decisions -Oil Platforms, 1 Avena 2 and Wall in the Occupied Palestinian Territory 3 -bring the question of the status of the margin of appreciation doctrine to the forefront of contemporary debates on the legitimacy and effectiveness of international adjudication in general, and its ability to introduce meaningful rule of law restrictions on the actions of powerful states in particular. The question whether international courts should embrace non-intrusive standards of review, under a 'margin of appreciation type' decision-making methodology, is also linked to contemporary discussions on the subsidiary nature of international law -i.e., whether international law should embrace a centralized or decentralized vision of organization. 4 Interestingly enough, the Court's position towards the acceptability of the margin of appreciation doctrine in the three aforementioned decisions was inconsistent: the Oil Platforms and Wall in the Occupied Palestinian Territory decisions rejected the doctrine, explicitly or implicitly; whereas, in Avena the Court adopted a more hospitable attitude towards its application. This state of uncertainty is further compounded by the fact that some ICJ judges wrote Separate Opinions in Oil Platforms, which question the propriety of the approach taken by the majority, as well as by the increased readiness of international courts other than the ICJ to embrace a 'margin of appreciation type' methodology.
The purpose of this article is to evaluate the current status under international law of the margin of appreciation doctrine, as applied by international courts and tribunals, on the one hand, and national authorities, on the other hand, and to offer preliminary guidelines for its future application. Furthermore, I argue that a variety of policy arguments relating to the quality and legitimacy of the operation of the international judiciary supports, by and large, the development of a general margin of appreciation doctrine in relation to some categories of international law norms governing state conduct. 5 The increased power of judicial review exercised by international courts over national decision-makers raises a host of problems, mainly involving legitimacy and capacity concerns (for instance, perceived inadequacies in the quality of international judicial decisions, democratic deficits in the operation of international courts, resource limitations which limit the ability of international courts to handle an increased caseload). A general margin of appreciation doctrine responds to some of these concerns through the development of less intrusive and, by implication, more politically acceptable and cost-effective standards of review of national decisions. Hence, the same considerations which have led to the creation of 'margin of appreciation type' doctrines in the domestic law of many states (especially in the field of administrative law) 6 and in the context of specific international regimes (most notably under the European Convention on Human Rights), also support the introduction of the doctrine into general international law. The sceptical stance of the ICJ towards application of the doctrine, which runs contrary to such policy considerations, therefore merits reconsideration.
Following these introductory remarks, Section 1 of the article attempts to describe the basic contours of a possible general margin of appreciation doctrine, explain its main policy rationales and counter some of the criticism it might attract. It also identifies three types of international norms, which are particularly amenable to a margin of appreciation decision-making methodology -standard-type, discretionary and result-oriented norms. Section 2 surveys, in brief, the recent case law of a variety of international courts and tribunals, other than the ICJ, which reveals a growing acceptance of the doctrine or comparable decision-making methodologies. Section 3 discusses in a critical manner the recent case law of the ICJ on the applicability of the margin of appreciation doctrine. Section 4 concludes.
The Contours of the Margin of Appreciation Doctrine and its Potential Justifications
A The Essence of the Doctrine
The margin of appreciation doctrine, most renowned for its application in the case law of the European Court of Human Rights (ECtHR), establishes a methodology for scrutiny by international courts of the decisions of national authorities -i.e., national governments, national courts and other national actors. While the case law of the ECtHR and other international tribunals on the contours of the doctrine 7 is somewhat inconsistent, two principal elements may be identified: 8 See infra Part II. 8 For a clear elaboration of the two prongs of the doctrine, see Art. 17.6 of the Antidumping Agreement. Agreement on the Implementation of Art. VI of the General Agreement on Tariff and Trade 1994, Annex 1A to the Agreement establishing the World Trade Organization, 15 Apr. 1994, 33 ILM (1994) 1144 ('(i) in its assessment of the facts of the matter, the panel shall determine whether the authorities' establishment of the facts was proper and whether their evaluation of those facts was unbiased and objective. If the establishment of the facts was proper and the evaluation was unbiased and objective, even though the panel might have reached a different conclusion, the evaluation shall not be overturned; (ii) the panel shall interpret the relevant provisions of the Agreement in accordance with customary rules of interpretation of public international law. Where the panel finds that a relevant provision of the Agreement admits of more than one permissible interpretation, the panel shall find the authorities' measure to be in conformity with the Agreement if it rests upon one of those permissible interpretations').
courts should grant national authorities a certain degree of deference and respect their discretion on the manner of executing their international law obligations. Thus, international courts ought not to replace the discretion and independent evaluation exercised by national authorities 9 -i.e., refrain from reviewing national decisions de novo. Rather, international judicial bodies should exercise judicial restraint; 10 (ii) Normative flexibility -international norms subject to the doctrine have been characterized as open-ended or unsettled.
11 Such norms provide limited conduct-guidance and preserve a significant 'zone of legality' within which states are free to operate. 12 Consequently, different national authorities, in distinct states, could conceivably reach different, yet lawful decisions regarding the application of the same international norm.
13 Although these two elements are analytically separable -the first element primarily relates to norm-application, while the second to norm-interpretationinternational courts have not always distinguished between the two. Furthermore, the two elements intertwine: the construction of international norms in an ambiguous manner might facilitate the exercise of judicial deference and vice versa. Hence, the policy rationales that support granting national actors some deference and those which sustain judicial acknowledgement of normative ambiguity reinforce one another.
However, it must be stressed that the margin of appreciation afforded to states is never unlimited -i.e., there is no total deference to the national decision-making process.
14 First, states must always exercise their discretion in good faith. 15 Second, international courts are ultimately authorized to review whether national decisions are reasonable -namely, whether the course of action selected by the state conforms Opinion of Judges Wildhaber, Pastor Ridruejo, Costa and Baka)('In the assessment of whether restrictive measures are necessary in a democratic society, due deference will be accorded to the State's margin of appreciation; the democratic legitimacy of measures taken by democratically elected governments commands a degree of judicial self-restraint'); Hormones (AB), supra note 4, at para. 117 ('the applicable standard is neither de novo review as such, nor "total deference", but rather the "objective assessment of the facts"'); with the object and purpose of the governing norm. This might include inter alia assessment of the national decision-making process (for instance, whether all pertinent considerations were taken into account) and the substantive outcome (for instance, whether the decision promotes the attainment of the overarching norms). 16 Hence, the margin of appreciation doctrine does not preclude judicial review, but rather works to limit its scope of operation.
B Formal Source of Applicability
The authority of international courts and tribunals to grant states a margin of appreciation is rarely grounded in explicit treaty norms. 17 Instead, the capacity to employ the doctrine seems to derive from the inherent power of international judicial bodies to determine their own procedures 18 and to effectively exercise their jurisdiction
19
(these authorities are sometimes couched in explicit 'general powers' rules of procedure). 20 Such broad powers arguably include the ability of courts to set applicable standards of review. Alternatively, the margin of appreciation could be linked to the inherent judicial authority to settle 'the method of handling the evidence' 21 or 'make an objective assessment of the matter'. he court has to satisfy itself that the national authorities applied standards which were in conformity with the principles embodied in art 10 and, moreover, that they based their decisions on an acceptable assessment of the relevant facts'); USRestrictions on Imports of Cotton and Man-Made Fiber Underwear, WTO Doc. WT/DS24/R (1996), at para. 7.13 ('[A]n objective assessment would entail an examination of whether the [US Committee for the Implementation of Textiles Agreements] had examined all relevant facts before it..., whether adequate explanation had been provided of how the facts as a whole supported the determination made, and, consequently, whether the determination made was consistent with the international obligations of the United States"); Argentinean Safeguards, supra note 10, at para. 121.
17
A conspicuous exception is found in Art. 17.6 of the Antidumping Agreement. See supra note 8. Notably, even critics of the doctrine do not normally allude to the formal lack of legal basis as a serious deficiency. But see Arai-Takahashi, supra note 6, at 231. 
C Types of Norms Amenable to the Application of the Doctrine
One possible way to understand the call for the development of a general margin of appreciation doctrine might be that courts should construe international law norms as introducing minimal side-constraints upon state conduct.
23 Such a general construction would leave states with considerable 'zones of legality' (a position informed by the Lotus principle that all that is not prohibited is permissible). 24 The narrowing of the margins of illegality, through restrictive interpretation of international norms could minimize interference on the part of the international community with state conduct and promote a vision of subsidiarity in international life. 25 It is not surprising that much of the criticism directed against possible recourse to the margin of appreciation doctrine has focused on its normative guidance-eroding implications. For example, it was argued that the doctrine encourages non-uniform, subjective or relativist applications of international law, detracting thereby from the conduct-regulating quality of legal rules and undermining their authority and perceived fairness (for instance, the expectation that like cases will be treated alike).
26
The doctrine arguably contributes to obliteration of the boundaries of legality, and might reinforce perceptions of international law as non-law -i.e., a loose system of non-enforceable principles, containing little, if any real constraints on state power. In short, the doctrine has been described as an insidious method to enable powerful states to evade the objective rule of international law, 27 and as a sophisticated way to reintroduce the 'S word' into international life.
28
I believe that there is much merit in these objections. Admittedly, some of the policy arguments discussed below would support a flexible reading of international law per se 29 (for instance, as a method to increase its compliance-pull). 30 In addition, 23 The theory of rights as side-constraints had been developed by R Nozick, some authors have suggested that there is an independent virtue in legal pluralism (especially in the field of human rights). 31 But, at the end of the day, these policy considerations must, in my mind, give way to the more fundamental relationship between the need for meaningful normative guidance, on the one hand, and the attainment of the substantive goals of specific norms and regimes, on the other hand. I believe it would be deplorable if application of the margin of appreciation doctrine were to result in a significant dilution of the degree of objective legal certainty which appertains to important international law norms -for instance, in promoting divergent interpretations as to whether certain interrogation techniques constitute prohibited torture 32 or whether the release of 'greenhouse' gasses violates environmental law. 33 Perpetuating normative ambiguity in these and other areas of the law might encourage states to evade inconvenient legal obligations and render such obligations meaningless. 34 However, different international law norms are endowed with different levels of inherent legal certainty. Furthermore, some law-application exercises, i.e., interactions between facts and law, are by their very nature less certain than others and hinge upon intrinsically indeterminate circumstances. 35 I submit that in cases where the application of law is inherently or inevitably uncertain there are strong policy reasons which support recourse to the margin of appreciation doctrine. Since the ideal of legal certainty remains largely unattainable in such cases, regardless of whether the doctrine is applied or not, the guidance-eroding disadvantages that attach to the application of the doctrine are greatly reduced. 36 Furthermore, I argue below that national authorities enjoy comparative institutional advantages over international courts with regard to fact-finding and fact-assessing exercises, but not in relation to norm-interpretation projects. As a result, a general margin of appreciation doctrine should mainly govern fact-intensive law-application decisions and not norm-intensive law-interpretation processes, 37 whose ultimate elaboration should remain the exclusive province of the international judiciary. 38 40 This judicial 'gatekeeper' role is vital in order to prevent misuse of the doctrine in a manner which might undermine the rule of international law.
I propose that there are three principal categories of international law norms, which might meet the test of inherent uncertainty in their application: standard-type norms, discretionary norms and result-oriented norms. The common denominator of these norms is that their application across diverse situations involving different state actors can never attain significant uniformity since they are either inevitably circumstance-dependent or purposefully non-uniform. As a result, the practice of states applying these norms is bound to be inconsistent. Of course, there are various gradations of ambiguity within these groups of norms -i.e., some uncertain norms are more uncertain than others. However, I posit that such distinctions should be better addressed by a nuanced margin of appreciation rule (according states wider or narrower margins, as appropriate), and not through an across-the-board rejection of the doctrine.
Standard-type Norms
The first group of inherently flexible norms comprises 'standard-type' norms. The distinction between rules and standards is well known in the domestic laws of many states, 41 and resort to standards such as 'public policy', 'good faith', 'reasonable' or 'proportional' is a common feature of virtually every legal system. International law is also rich with standard-type norms (for instance, 'necessity', 42 'proportionality' or 'excessiveness', 43 'good faith', 44 'reasonable', 45 etc.), many of which appear in the exception clauses (sometimes also referred to as 'clawback' or 'limitation' clauses) of 39 See, e.g., Marbury v Madison, 5 US 137 (1803), at 177 ('It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule'); Ehlermann and Lockhart, supra note 4, at 504. 40 Cf Croley and Jackson, supra note 38, at 205. 41 numerous international instruments. 46 Although the boundaries between 'rules' and 'standards' are vague, 47 some useful rules of thumb exist (for instance, resort to common standard-type phrases, explicit or implicit reference to factual circumstances, incorporation in exception clauses).
48
The resort to open-ended principles overcomes some of the problems associated with the inbuilt limits of law-making through black-letter instruments -i.e., the inability of legislators to fully foresee and assess the implications of applying law to reality, including future developments. 'Standard-type' norms mediate between law and reality and inject considerable flexibility into the law. The choice to replace rules with standards could also be analysed as a political choice. 49 It marks a preference for pluralism and diversity over uniformity in law-application, and the empowerment of decentralized national decision-makers at the expense of their international counterparts. 50 In all events, resort to standard-type norms reduces legal certainty, 51 since their application is always circumstance-dependent. 52 For example, states may use force in self-defence only if the forceful measures to be taken are necessary and proportional. 53 Hence, the authorities of the defending state must adopt a series of determinations: for instance, whether to apply force in the first place; what extent of force to use; and whether to pursue a specific target with specific military means. Assessment of the lawfulness of each of these decisions cannot be divorced from fact analysis, risk assessment, impact evaluation, ascertaining the supposed intentions of the parties to the conflict and the like. The subjective and speculative nature of these factors (which at times requires calculation of future risks) makes it quite impossible to expect that the said standards will be uniformly applied across armed conflicts, as the factors that need balancing and the perceptive capabilities of the relevant actors are bound to differ from one case to another. 54 courts can provide some important guidance to parties involved in armed conflicts on how to apply international law, especially by means of highlighting areas of patent illegality (for instance, strict prohibition of certain means and methods of warfare, etc.), 55 and by maintaining some degree of supervision over the application of standards by the warring parties, some degree of uncertainty will always remain. I argue below that the grant of a margin of appreciation to national authorities entrusted with making use of force-related determinations acknowledges the inherent uncertainty of the applicable standards and offers a realistic framework of review, which enhances overall the legitimacy and effectiveness of international judicial supervision.
Discretionary Norms
The second category involves norms which explicitly or implicitly condition their application upon the exercise of discretion by relevant states. These discretionary norms might comprise either standard-type or rule-type norms. For example, the national security exception to the GATT permits certain trade restrictions which the contracting parties 'consider necessary' (a discretionary standard-type norm).
56 At the same time, United Nations Convention on the Law of the Sea (UNCLOS) authorizes coastal states to grant or deny marine research projects in their national exclusive economic zone (EEZ) and continental shelf areas, at their discretion; 57 and diplomatic law enables states to reject without explanation the credentials of a foreign diplomat or declare her as a persona non grata. 58 These last two examples demonstrate the possibility of granting states broad discretion in relation to the application of norms formulated as rules.
59
The reference in the primary norm to the discretionary power of the state in applying it signifies the drafters' preference for a non-uniform mode of application and their conscious decision to empower norm-applying states. Hence, states should be granted a wider margin of appreciation in relation to discretionary norms than with respect to comparably phrased non-discretionary norms (both standard-type and rule-type norms). L 12/1 (hereinafter Brussels Convention)(states may also have discretion on whether to recognize the effect of related proceedings taking place before foreign courts). See also Arai-Takahashi, supra note 6, at 220. 60 See, e.g., Akande and Williams, supra note 15, at 386-388.
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Result-oriented Norms
Another group of flexible international law norms are result-oriented norms. Although the 2001 Draft Articles on State Responsibility refrained from underscoring the differences between obligations of conduct and obligations of result, there is little question that the two groups of obligations are distinct from one another.
61
While this perhaps has few implications for the law of state responsibility, which takes effect after a breach has occurred, it has significant implications for our present topic, which involves an inquiry of a more preliminary nature -i.e., whether a norm of international law has been breached.
Result-oriented norms are, as a rule, indifferent to the way in which a desired object is attained, provided that its eventual attainment is ensured. States thus enjoy broad discretion as regards the choice of means and manner of implementation of resultoriented norms and the path to the desired end is bound to be uncertain. 62 For example, most economic and social human rights introduce obligations of result upon states to ensure basic social services, through a variety of means from which states are free to choose. 63 Similarly, some environmental law norms set maximum emission quotas for various harmful substances and materials, but leave it up to the state in question to determine how to meet the required goal.
64 EC directives also represent a regular procedure for the promulgation of result-oriented norms. 65 At first glance, one might deny the utility of introducing a margin of appreciation analysis in relation to result-oriented norms: in the absence of primary rules regulating the means to obtain the end, states enjoy, by definition, wide discretion in the exercise of their powers. 66 However, the policy considerations which support the introduction of the doctrine encourage the construction of some international norms as flexible result-oriented norms, providing thereby a de facto margin of appreciation in relation to their implementation. 67 
D Pro-application Policy Arguments
Several policy considerations are normally cited in favour of the application of margin of appreciation doctrine in both national and international law. 68 The following section focuses on those considerations which are particularly relevant for application by international courts. The subsequent section will address some counter-arguments criticizing the doctrine.
Institutional Advantages
A central argument in favour of a general margin of appreciation doctrine is that national actors have superior law-application capabilities to those of international courts. There are two prongs to this argument: (a) that the judicial decision-making process, both at the national and international levels, suffers from chronic deficiencies that support the delegation of decision-making powers to non-judicial decision-makers; and (b) that international courts have more limited decision-making capabilities than their domestic counterparts.
The first contention is premised upon the notion that courts are often sub-optimal decision-makers. Courts adopt decisions in the context of a specific dispute, on the basis of information supplied to them by the parties, and through the prism of legal norms (which often reflect social interests in an unsatisfactory manner).
69 These features constrain judicial perspectives, limit courts' sources of information and introduce a circumscribed time-frame for the decision-making process. By contrast, state bureaucracies continually monitor situations and address them utilizing a variety of inter-disciplinary tools, incorporating a variety of short-term and long-term interests. Hence, they seem to be better situated to adopt general policies and to anticipate the entire gamut of implications deriving from specific decisions. Furthermore, courts are often resource-starved, lacking the information-gathering, data-analysis and access to expertise which are available to non-judicial administrators. As a result, many national courts regularly defer to the professional expertise of state legislators and administrations, and abstain from substituting their discretion with judicial discretion -i.e., they accord them a margin of appreciation vis-à-vis their actions. 70 These arguments assume particular force at the international level. This is because the resource gap between courts and national bureaucracies is normally greater at this level since international courts are under-funded or under-staffed in comparison 68 See, e.g., Croley and Jackson, supra note 38. 69 Cf Menkel-Meadow, 'Pursuing Settlement in an Adversary Culture: A Tale of Innovation Co-opted or "The Law of ADR"', 19 Florida State U L Rev (1991) 1, at 7 ('[O]utcomes derived from our adversarial judicial system or the negotiation that occurs in its shadows are inadequate for solving many human problems'). 70 See, e.g., H.C. Yourow to many national courts. 71 Moreover, the physical detachment of international courts from the national societies whose compliance with the law they assess exacerbates their lack of expertise. While national courts are generally familiar with local conditions, which influence the manner of application of international norms, this is hardly the case with international courts, which must undergo a much longer 'learning curve' in order to reach an equivalent level of familiarity with the background conditions underlying the dispute at hand. The inability of international courts to compel the production of evidence and documents also undercuts their fact-finding capabilities. As a result, national actors (including national courts) seem to be better situated than international courts to establish the facts underlying law-application processes. 72 The perceived superiority of law-application by national actors no doubt affects the legitimacy by which international judgments are perceived by addressee states and local communities. 73 Under-informed international judges might misunderstand the complexities of the conflict, misapply the law to the facts or set totally unrealistic legal standards. This might undermine the compliance-pull of their judgments 74 and hinder the prospects of an effective international rule of law.
The proposition that international courts are sub-optimal decision-makers is also supported by utilitarian concerns: since international courts are today busier than ever, considerations of judicial economy exert growing pressures on courts to delegate some decision-making powers to state authorities and to assume less intrusive (and, by implication, less time-and resource-consuming) standards of review.
Still, it is important to note that the margin of appreciation doctrine does not imply that the decision-making process should remain exclusively in the hands of state actors as such an outcome might render the rule of law illusory. 75 To the contrary, since international courts are typically better situated than national actors to identify and interpret the relevant norms of international law, they play a crucial part in ensuring the legal appropriateness of national decisions. Hence, it is the combination of discretion on the part of national authorities and non-intrusive review by international courts which may produce the right mix between deference and supervision, in the light of the comparable advantages of the two sets of actors. Arai-Takahashi, supra note 6, at 239; Ehlermann and Lockhart, supra note 4, at 502. 72 Cf Handyside v UK, 1 EHRR 737 (1976), at 753-754; Ireland v UK, supra note 9, at 92 (state authorities are better situated than international judges to appreciate domestic conditions). See also Carozza, supra note 25, at 73; Croley and Jackson, supra note 38, at 208. But see van Dijk and van Hoof, supra note 26, at 94; Greer, supra note 13, at 420. On the link between legitimacy and compliance, see Franck, supra note 34, at 24. 75 Benvenisti, supra note 26, at 844. 76 Cf Carozza, supra note 25, at 67. judicial bodies. Since domestic and international courts are comprised of nondirectly-elected individuals, their suitability to make important choices regarding social conditions within states is controversial.
77 Arguably, such choices should be taken, whenever possible, by democratically elected officials, i.e., the government apparatus, 78 through a process of public deliberation.
79
At the international level, the democratic deficit argument would mainly support the application of a margin of appreciation doctrine with regard to 'inward-looking' international norms that regulate domestic conditions (for instance, human rights norms).
80
This is because international courts might be even less democratically accountable than their domestic counterparts. 81 Hence, societies should arguably be entitled to some latitude in adopting social arrangements which reflect the wishes, values and perceived interests of the population, as expressed through democratic processes. 82 However, it must be acknowledged that the democratic deficit argument fails in relation to 'outward-looking' norms regulating state conduct which radiates across national boundaries (for instance, the prohibition against the use of force). This is because the role of international courts in such cases is to protect one society from unlawful encroachments made against it by another society.
83 Notably, the decisionmakers in the 'cost-externalizing' society do not hold themselves accountable to the foreign societies adversely affected by their conduct. Benvenisti argues that similar considerations militate against application of the doctrine with respect to intra-societal majority-minority conflicts since democratic decision-making processes might Arai-Takahashi identifies several areas of human rights law which are closely linked to state sovereignty notions and attract a wide margin of appreciation. These include immigration and election systems: Arai-Takahashi, supra note 6, at 210-213. Croley and Jackson, supra note 38, at 209. Cf Oil Platforms, supra note 1, Separate Opinion of Judge Koojimans, at para. 44 (Resort to force 'lends itself much more to judicial review and thus to a stricter test, since the means chosen directly affect the interests and rights of others').
inadequately safeguard the interests of minority groups. 84 Another predicament involves the grant of margin of appreciation to authoritarian regimes (which have an inherent democratic deficit). 85 In all of these cases, one can hardly rely upon the democratic deficit of international courts as a factor favouring the application of the doctrine.
86
Given the problematic nature of the distinction between 'inward' and 'outward' looking norms in an age of globalization, one ought to recognize the limited reach of the democratic accountability rationale. It could still support, however, the broad proposition that some international norms (for instance, inward-looking) are more amenable to the application of the doctrine in certain specific contexts (for instance, when applied within democratic states), than other international norms applied in less hospitable conditions. 87 
Fairness in Attributing Responsibility
A third policy argument supporting the general applicability of a margin of appreciation doctrine relates to the ex post facto nature of attributing state responsibility for violations of vague legal standards. Given the serious implications of holding states in breach of international law and the formal and informal consequences that might ensue (for instance, sanctions, countermeasures, public shaming etc.), it is prudent to require international courts to exercise some caution in attributing liability.
88
The uncertainty of the primary norm in question invites particular prudence in assigning blame. In fact, attribution of liability, facilitated by judicial review de novo of national decisions and the elaboration in hindsight of precise criteria of legality, might be viewed as an unfair ex post facto law-application of dubious legitimacy. 89 Resort to a deferential and less normatively ambitious margin of appreciation methodology minimizes such concerns.
90
Inter-institutional Comity
Finally, it may be submitted that a general margin of appreciation doctrine is supported by consideration of inter-institutional comity. The sentiment of courtesy and 84 Benvenisti, supra note 26, at 847, 849. See also Arai-Takahashi, supra note 6, at 223 (a narrow margin of appreciation is granted in discrimination cases). 85 Greer, supra note 13, at 420. 86 Cf Carozza, supra note 25, at 45-46. Carozza, supra note 25, at 77. See also Ireland v UK, supra note 9, at 95 (the Court must not reach its decision out of 'a purely retrospective examination' of the efficiency of the measures in question).
90
The argument can also be linked to the Lotus principle that '[r]estrictions upon the independence of States cannot therefore be presumed': Lotus, supra note 24, at 18 While the breadth of the Lotus theory has been subject to much justified criticism (see, e.g., J Pauwelyn, Conflict of Norms in Public International Law (2003) , at 154), the basic thrust of the doctrine -i.e., that states retain a residual freedom to act in areas not regulated by international law (sometimes described as a principle of subsidiarity) -still seems valid. the good faith presumption which comity conveys encourage reciprocal cooperation and coordination between international and national institutions. By resorting to comity, international courts entice greater compliance with their decisions on the part of national authorities -i.e., they invite them to respond with comity to comity.
More specifically, the division of labour between national authorities and international courts, instituted by the margin of appreciation doctrine, contributes to the development of a sense of partnership between the two sets of institutions. 91 The shared decision-making process and the joint responsibility for the final outcome also accelerate the process of norm-internalization by domestic actors. 92 Furthermore, the degree of control over law-application retained by the domestic authorities helps to sustain their confidence in the international adjudicative process and provides them with a face-saving leeway, 93 which facilitates judgment enforcement. 94 Finally, a margin of appreciation doctrine could provide international courts with a flexible tool for the long-term monitoring of national actors: it enables international courts to criticize states, without explicitly pronouncing the illegality of their conduct, and to prod national actors to gradually improve their record of performance. Such an incremental approach could weaken resistance to judicial supervision and facilitate the longterm internalization of international norms and values (as had occurred in Europe in relation to ECtHR case law). While such considerations are sometimes derisively described as 'judicial politics', 95 one could maintain that comity represents judicious politics.
96
E Potential Criticism
Stymieing the Elaboration of International Law Norms
The main counter-argument directed against the application of a margin of appreciation doctrine vis-à-vis flexible norms, such as standard-type norms, is that the doctrine might stifle the development of judge-made law, which contributes, in turn, to the elaboration of international norms over time. Indeed, adjudication helps to elucidate legal norms, and to develop their contents through application of norms to new sets of circumstances. 97 conduct-regulating quality of international norms. 98 These arguments are particularly potent with regard to areas of international law which require uniform application as a matter of utility or ideology (such as economic law 99 or human rights law). In addition, the existence of a general margin of appreciation might perpetuate autointerpretations of the law and could foster a habit of non-accountability. 100 While there is some merit in these arguments, they are not utterly persuasive. Leaving aside the question of propriety of judicial legislation as a method of creating new legal obligations, 101 one could argue that the inherent flexibility of standard-type norms limits the usefulness of judicial precedents pertaining to their application, as the same conduct which was 'reasonable' or 'proportional' in one set of circumstances, might be deemed 'unreasonable' or 'disproportional' in different circumstances. Attempts to set fixed criteria for the application of standard-type norms might thus be no less futile than attempts to tame an untameable beast. 102 Furthermore, acceptance of a general margin of appreciation doctrine does not necessarily negate the possibility that international law-makers would gradually develop more precise standards, which will progressively limit the scope of the states' freedom of action. Such a process might be commendable if, for example, it becomes apparent over time that national institutions do not enjoy any meaningful advantages in their norm-application capacities in the regulated field of law. However, until stricter standards are developed in appropriate areas (even through incremental judicial action), 103 a strong case could be made that states should be judged in fairness only in accordance with lex lata, which should be applied with a degree of flexibility commensurate to its inconclusive contents. 104 The ECtHR practice of gradually narrowing down the scope of the margin granted to national authorities, in some areas of the law, without renouncing the margin of appreciation doctrine, represents an interesting example of such incremental methodology. 105 
Fears of Bias
Another consideration militating against the adoption of a general margin of appreciation doctrine is the perception that state authorities take decisions on the application of 98 international law in the light of overriding national interests and the degree to which they can be trusted with the exercise of discretion regarding the manner of application of international norms is doubtful. 106 The expertise gap between national actors and international courts is thus overshadowed by the biased nature of law-application by states.
107
One could respond to this argument on various levels: first, all institutions, including international courts, have inherent biases, which affect the way they interpret and apply international law. The decision to prefer accommodating one set of biases over the other (i.e., anti-sovereignty over pro-sovereignty) is a political decision, which cannot be taken for granted. 108 In other words, the vision of international courts as 'impartial guardians of international law' and of states as entities keen on getting away with violations of international law could be challenged with competing visions of world order, which regard states as authentic and legitimate law-appliers and universalism as a form of imperialism.
109 By contrast, a comparative analysis of objective capabilities -for instance, levels of expertise, fact-finding capacities and compliance prospects -seems to offer relatively ideology-neutral criteria for evaluating the institutional advantages and disadvantages of the competing decision makers.
Second, the sharp dichotomy between national and international interests seems exaggerated. In reality the two are often intertwined, not the least because states create international law and international law is designed to accommodate their interests. Hence, the fear that states will exploit their discretion under a margin of appreciation doctrine to evade their international responsibilities seems overblown. Most significantly, application of the margin of appreciation doctrine could take care of these considerations and set narrower margins of discretion in areas of the law that are more vulnerable to political abuse than others. Hence, the argument in favour of total abdication of the doctrine does not follow from these potential deficiencies.
The Problem of Externalities
Another possible objection relates to the question of who should incur the costs of normative ambiguity -the acting state or the entities adversely affected by its actions (other states, individuals etc.). Less intrusive standards of supervision over state conduct would arguably decrease the scope of protection afforded by international law to adversely affected parties. So, for instance, the assertion that states exercising selfdefence are entitled to some room for discretion in devising the proper response would leave victim states more vulnerable to excessive forceful acts disguised as proportional 'self-defence' operations. Arguably, attainment of the substantive goals underlying the norm in question (for instance, renouncement of the use of force) is more 106 Benvenisti, supra note 26, at 850; Croley and Jackson, supra note 38, at 209. 107 These considerations apply with special force when domestic law, which governs the operations of the domestic authorities, interferes with the manner of application of international law: Ehlermann and Lockhart, supra note 4, at 510. 108 See, e.g., Croley and Jackson, supra note 38, at 211 (legal harmony should not always trump sovereignty). Cf Koskenniemi, supra note 30, at 211. 109 See Carozza, supra note 25, at 64. compatible with the proposition that the 'cost-externalizing' state, and not the victim state, should bear the costs of any normative ambiguity.
Indeed, as already indicated above, cost-externalization could justify a distinction between 'inward-looking' and 'outward-looking' norms, and the scope of margin of appreciation afforded to the acting states in each case should vary. However, the conclusion that cost-externalizing conduct should not be subject to any margin of appreciation seems unwarranted. Since norms, including 'outward-looking' norms, protect legitimate state interests, requiring cost-externalizing states to incur the costs of ambiguity might under protect their interests and overprotect those of the other implicated actors. This could have undesirable effects. For example, denying self-defending states any margin of appreciation could produce a 'chilling effect', which would deter them from responding to mid-level armed attacks. This, in turn, might encourage enemies of the legally-restrained state to engage in provocations against it (which is also a form of cost externalization). The assertion that the costexternalizing party should be subject to exacting legal scrutiny marks a questionable policy preference for inaction (i.e., the prevailing status quo), even when action is legitimized by international law. This represents a political stance, which might be open to criticism since it detracts from the ability of international law to react to new challenges; in addition, it seems to conflict with the Lotus principle, which can be read in support of the contention that in the absence of a clear normative proscription the state whose conduct is being reviewed should retain some freedom of action.
Jus cogens Norms
In the same vein, it has been argued that the margin of appreciation doctrine cannot conceivably apply in relation to jus cogens norms. 110 The non-derogable nature of these norms and the fundamental significance of the international values and interests they protect militate against diluting their contents through resort to the doctrine. Arguably, strict scrutiny by international courts is more responsive to the gravity of the interests at stake.
Once again, such arguments are hardly decisive. The premise that jus cogens norms have fixed contents capable of mechanical application seems inaccurate. Rather, jus cogens norms such as the prohibition against the use of force or the right to self-determination 111 are perhaps among the less certain norms of international law. At the same time the implications of finding a state in violation of jus cogens norms are particularly grave (for instance, it might entail criminal proceedings against individuals). Hence, the aforementioned fairness rationale supports application of the doctrine to jus cogens with exceptional force.
The sensitive nature of the national interests protected by decisions relating to the application of jus cogens norms 112 should also encourage international courts to proceed carefully so as to avoid accusations of politicization and rash judgments. Indeed, 110 See, e.g., Arai-Takahashi, supra note 6, at 210, 226. 111 See, e.g., Espiell, 'Self-Determination and Jus Cogens', in A Cassese (ed. 112 Cf Legality of Nuclear Weapons, supra note 63, at 262-263 (the Court hesitated to pronounce the illegality of using nuclear weapons in circumstances where the very existence of the state was threatened).
some international courts provide states with wider margins of discretion in securityrelated matters, 113 acknowledging thereby the link between the importance of the state interests at stake and the latitude in the application of norms affecting those interests.
114 So, although the gradual narrowing of the margin of appreciation afforded to states as a method of increasing legal certainty in respect of jus cogens norms may be commendable, a sweeping abrogation of the doctrine seems unwarranted.
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The Practice of Courts and Tribunals Other than the ICJ A The European Court of Human Rights
The margin of appreciation doctrine has long been applied by courts other than the ICJ. Most renowned is the extensive application of the doctrine by the ECtHR in numerous cases. 116 For example, in the 1976 Handyside case 117 the Court reviewed the lawfulness of a prohibition by UK officials on the distribution of a teenage guidebook alleged to adversely affect public morals. In accepting the government's position that the measure in question was a legitimate restriction upon freedom of expression, the Court stated the main parameters of the margin of appreciation doctrine:
Article 10(2) leaves to the Contracting States a margin of appreciation. This margin is given both to the domestic legislator ('prescribed by law') and to the bodies, judicial amongst others, that are called upon to interpret and apply the laws in force [cites omitted]. Nevertheless, Article 10(2) does not give the Contracting States an unlimited power of appreciation. The Court, which, with the Commission, is responsible for ensuring the observance of those States' engagements (art. 19), is empowered to give the final ruling on whether a 'restriction' or 'penalty' is reconcilable with freedom of expression as protected by Article 10. The domestic margin of appreciation thus goes hand in hand with a European supervision. 118 Notably, Article 10(2) deals with a 'standard-type' norm: the introduction of necessary and proportional restrictions upon freedom of expression. In such cases, the ECtHR does not sit as a 'fourth court of appeal', but rather as a non-intrusive supervisory mechanism. 113 See infra note 122. 114 In fact it had been argued that the natural field of application of the doctrine by the ECtHR is national emergencies: Gross, '"Once More unto the The subsequent case law of the ECtHR indicates that the manner of application of the doctrine depends on a variety of factors, which determine the scope of margin afforded to the national authorities. Three factors are particularly pertinent: 119 (i) comparative advantage of local authorities -subjective norms (i.e., circumstance-dependent), which domestic institutions are better situated to assess, should entail a broader margin than objective norms, whose manner of application the ECtHR can independently assess; 120 (ii) indeterminacy of the applicable standard -the greater is the degree of European consensus on the application of the standard, the narrower is the margin that should be accorded to state parties; 121 (iii) nature of the contested interests -the importance of the national interest at stake ought to be balanced against the nature of the individual rights compromised by the reviewed limitation. The width of the margin to be granted to states should reflect this balancing formula.
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B The European Court of Justice
An approach similar to that taken by the ECtHR has been adopted by the European Court of Justice (ECJ). For example, in Leifer, 123 it held that the Member States have discretion in invoking the security exception to Community legislation which generally bars the introduction of unilateral sanctions on third states: 124 [D]epending on the circumstances, the competent national authorities have a certain degree of discretion when adopting measures which they consider to be necessary in order to guarantee public security in a Member State within the meaning indicated above. 125 Similarly, in Sirdar, 126 dealing with the application of European gender equality regulations to elite military units, the Court held that:
[T]he competent authorities were entitled, in the exercise of their discretion as to whether to maintain the exclusion in question in the light of social developments, and without abusing the principle of proportionality, to come to the view that the specific conditions for deployment of the assault units of which the Royal Marines are composed ... justified their composition remaining exclusively male.
Cumulatively, these and other ECJ cases 127 are indicative of an acceptance of a 'margin of appreciation type' decision-making methodology, especially in relation to exception clauses (which comprise standard-type norms).
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C The WTO Dispute Settlement Body
In a series of WTO cases, Dispute Settlement Body (DSB) panels and the Appellate Body (AB) have adopted a non-intrusive standard of review toward discretionary determinations made by the national authorities of the Member States 129 (though this flexibility is somewhat offset by onerous procedural requirements). 130 For example, in the Asbestos case, the AB held that: 'it is undisputed that WTO Members have the right to determine the level of protection of health that they consider appropriate in a given situation'. 131 This approach is generally consistent with the decision taken by a GATT panel in the 1994 Tuna case 132 and with the explicit standard of review provided for in Article 17.6 of the Antidumping Agreement. 133 Generally speaking, the DSB's deferential decision-making methodology is compatible with the margin of appreciation doctrine 134 since it denotes judicial restraint and acknowledges the normative ambiguity of some WTO norms.
D Other International Courts and Tribunals
The case law of other international courts and tribunals on the application of the margin of appreciation doctrine is less explicit and extensive. Still, it seems to be generally supportive of the doctrine. While human rights courts and quasi-judicial bodies other than the ECtHR have usually refrained from adopting an explicit margin of appreciation vocabulary, 135 some exceptional decisions cited the doctrine with approval. 136 Further, many other decisions reveal methodological choices which are consistent with the doctrine -i.e., they provide governments with latitude in the implementation of the relevant treaty norms -without explicitly invoking it.
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In the same vein, a number of arbitral awards have also adopted 'margin of appreciation type' methodology. For example, the arbitral tribunal in Heathrow Charges 133 See supra note 8. Note however that Art. 17.6 requires panels to exercise deference vis-à-vis both legal and factual national determinations. For discussion see Ehlermann and Lockhart, supra note 4, at 500. , at para. 5 ('Not only is a Member entitled to take countermeasures that are tailored to offset the original wrongful act and the upset of the balancing of rights and obligations which that wrongful act entails, but in assessing the "appropriateness" of such countermeasures -in light of the gravity of the breach -a margin of appreciation is to be granted, due to the severity of that breach'). Essentially the same reasoning was embraced by one of the WTO arbitrations in the Bananas litigation (EC -Regime for the Importation, Sale and Distribution of Bananas (Art. 22.6 arbitration) (recourse by EC), WTO Doc. WT/DS27/ARB/ECU (2000), at paras 52-56. 135 It may be assumed that certain human rights bodies were concerned that explicit resort to the margin of appreciation doctrine might encourage states parties to challenge the universality of human rights. Arguably, the more confident ECtHR could afford to acknowledge normative pluralism. 136 held that the UK is entitled to a margin of appreciation in setting airport charges. 138 Similarly, a NAFTA Chapter 11 arbitral tribunal held in D. Myers, Inc . that:
[A] breach of Article 1105 occurs only when it is shown that an investor has been treated in such an unjust or arbitrary manner that the treatment rises to the level that is unacceptable from the international perspective. That determination must be made in the light of the high measure of deference that international law generally extends to the right of domestic authorities to regulate matters within their own borders. 139 While the majority in ITLOS has not embraced to date the margin of appreciation doctrine, some individual ITLOS judges advocated its adoption as the proper standard of review by which the Tribunal should oversee domestic court decisions concerning bond-setting in prompt release of vessels cases: 140 One ITLOS judge even argued in one case that the margin of appreciation is a well-known principle of international law;
141 two other ITLOS judges have resorted to the doctrine in their dissenting opinions in another case. 142 So far there has been little discussion before international criminal courts of the standards of review in applying standard-type norms, such as necessity and proportionality. In fact, it may be argued that the special nature of criminal proceedings puts into question the applicability of any general international law margin of appreciation doctrine: since courts sitting in criminal cases exercise judicial supervision over individual conduct, considerations of deference which might be appropriate vis-à-vis state conduct might be irrelevant. At the same time, principles of criminal justice, introduce independent reasons for judicial restraint: for instance, they militate in favour of a cautious approach towards statutory construction (especially interpretation in favour of the accused) and toward a high evidentiary threshold for conviction. Hence, interpretation of criminal norms might raise analogous considerations to the margin of appreciation methodology.
Indeed, the approach of the Prosecutorial Committee, which evaluated the criminal responsibility of NATO service members with relation to the 1999 air bombing campaign in Yugoslavia, 143 is comparable to a margin of appreciation analysis since the Committee's position was primarily premised upon the inherent ambiguity of the principle of proportionality. 144 In examining whether the principle had been breached, the Committee stated:
[I]t is unlikely that military commanders with different doctrinal backgrounds and differing degrees of combat experience or national military histories would always agree in close cases. It is suggested that the determination of relative values must be that of the 'reasonable military commander'. Although there will be room for argument in close cases, there will be many cases where reasonable military commanders will agree that the injury to noncombatants or the damage to civilian objects was clearly disproportionate to the military advantage gained.
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In line with this approach, the Committee held that prosecution for violation of the principle of proportionality would only take place 'in cases where the excessiveness of the incidental damage was obvious'.
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Although discussion of the rationales and scope of application of the margin of appreciation doctrine in many of the surveyed cases is lacking or unsatisfactory, the explicit or implicit support for the doctrine in the jurisprudence of several international courts and tribunals serves as a strong indicator of the growing acknowledgement of the doctrine's utility. It also serves as background for a critical review of the approach taken by the ICJ in relation to the application of the doctrine, which stands out as being out of sync with the emerging consensus on the topic.
'No Room for Discretion' -Rejection of the Margin of Appreciation Doctrine by the ICJ A The Oil Platforms Case
The status of the margin of appreciation doctrine under international law was explicitly addressed in the recent ICJ judgment in Oil Platforms, which involved review of the legality of two military attacks perpetrated by the US against Iranian oil installations in response to attacks against oil tankers sailing in the Persian Gulf with US and other neutral flags hoisted. During the proceedings, the US argued that the Court should afford it some margin of discretion in determining whether the decision to resort to counter-force was necessary and proportional. 147 The Court flatly rejected the argument:
[T]he United States claims that it considered in good faith that the attacks on the platforms were necessary to protect its essential security interests, and suggests that 'A measure of discretion should be afforded to a party's good faith application of measures to protect its essential security interests'. The precise position of the Court on the feasibility of a general margin of appreciation doctrine remains unclear, however, as the above statement of the law could be construed in either an expansive or narrow fashion: the Court might have suggested that the margin of appreciation doctrine has no place under international law, in the absence of specific treaty language -a position which embraces some or all of the aforementioned objections in principle to the doctrine. On the other hand, the Court might have taken a more restricted position, arguing that self-defence measures are not encompassed by the doctrine, even if its application could sometimes be appropriatean approach suggesting acceptance of the aforementioned jus cogens objection.
The Court's approach has been criticized by two individual judges. However, extrapolation of policy rationales from these opinions is also difficult. Judge Koojimans wrote:
The evaluation of what essential security interests are and whether they are in jeopardy is first and foremost a political question and can hardly be replaced by a judicial assessment. Only when the political evaluation is patently unreasonable (which might bring us close to an 'abuse of authority') is a judicial ban appropriate... In the case before the Court the United States has concluded that a missile attack on and the mining of ships flying its flag combined with other acts endangering neutral shipping are a threat to its essential security interests. I find it difficult to apply the test of reasonableness and to conclude that the American assessment cannot stand that test. Any other government finding itself in the same situation might have come to the same conclusion and the reactions of a large number of other governments confirm that assessment.
Confronted with this threat to its essential security interests the United States decided (unlike other States) no longer to use diplomatic and other political pressure, but to opt for a reaction which involved the use of force. By doing so, it opted for means the use of which must be subjected to strict legal norms, since the prohibition of force is considered to have a peremptory character. The measure of discretion to which the United States is entitled is therefore considerably more limited than if it had chosen, for instance, the use of economic measures.
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Koojimans seems to have believed that the inherent uncertainty appertaining to the exercise of self-defence (which he defines, for some reason, as political in nature) justifies recourse to the doctrine. It is nevertheless difficult to assess whether his Opinion supports the general applicability of the margin of appreciation doctrine or is confined to politically charged circumstances. Further, Koojimans' conclusion that the peremptory nature of the norm warrants a narrow margin is not foolproof. While the peremptory nature of the prohibition against the use of force symbolizes the importance of the interests protected thereby, other factors, such as the relative importance of the competing set of interests (for instance, the magnitude of the perceived threat), the legal implications of attributing liability for breach of jus cogens norms and the 148 Ibid., at para. 73 (emphasis added). 149 Ibid., Separate Opinion of Judge Koojimans, at paras 44-46 (emphasis added).
degree of legal uncertainty appertaining to such norms should also have been factored in.
In turn, Judge Buergenthal's position on the applicability of the margin of appreciation doctrine is based on the text of the Friendship, Navigation and Commerce (FNC) Treaty in force between Iran and the US. He wrote:
The language of Article XX, paragraph 1(d) 'measures . . . necessary to protect essential security interests, suggests that the parties to the Treaty, without leaving it exclusively to their subjective determination as to whether or not the measures were necessary to protect their respective essential security interests, must nevertheless not be understood to have excluded the right of each party to make that assessment by reference to a standard of reasonableness. That much is implicit in the requirement the Article postulates, if only because the concept of 'essential security interests' must of necessity bear some relation to a State's own reasonable assessment of its essential security interests, even if ultimately it is for the Court to pass on that assessment...
[W]hile a government's determination is ultimately subject to review by the Court, it may not substitute its judgment completely for that of the government which, in assessing whether the disputed measures were necessary, must be given the opportunity to demonstrate that its assessment of the perceived threat to its essential security interests was reasonable under the circumstances.
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Hence, unlike the majority which emphasized the legal position under general international law, 151 Buergenthal attributed decisive meaning to the discretionary nature of the norm found in the relevant FNC Treaty. It remains unclear whether he would have supported a general margin of appreciation doctrine. Although Buergenthal's treaty-interpretation methodology, in general, and the reference to reasonableness, in particular, lends itself to application in additional cases, the failure to explicitly discuss the rationales for applying the doctrine leaves his overall position on the matter somewhat obscure.
B Earlier ICJ Case Law
An important aspect of the controversy between the views of the majority and the minority 152 is the relationship between the holding of the majority in Oil Platforms and earlier ICJ case law. In his Separate Opinion, Judge Buergenthal noted that the majority's opinion represents a regression on the part of the Court from its application of the doctrine in the Nicaragua judgment. 153 Review of that case and other pertinent ICJ cases largely confirms Buergenthal's criticism on the exceptional nature of the Court's decision in Oil Platforms.
In Nicaragua, the ICJ held that Article XXI of the FNC treaty in force between Nicaragua and the US does not afford the parties absolute discretion in invoking its security exception: 150 Ibid., Separate Opinion of Judge Buergenthal, at para. 37 (emphasis added). 151 Ibid., at para 42. 152 For support for the majority view, see ibid., Separate Opinion of Judge Higgins, at para. 48; ibid., Separate Opinion of Judge Simma, at para. 11. 153 Ibid., Separate Opinion of Judge Buergenthal, at para. 37.
[W]hether a measure is necessary to protect the essential security interests is not, as the Court has emphasized (paragraph 222 above), purely a question for the subjective judgment of the party. 154 This dictum (which was cited with approval by the majority in Oil Platforms) 155 is much narrower than the passage from Oil Platforms cited above, since it merely implies that the discretion of the state in evaluating the necessity of applying a security measure is never absolute, but subject to ultimate review by the Court. In fact, the language used in Nicaragua seems to support the proposition that some margin of appreciation is permitted. 156 Essentially the same position was taken by the ICJ in Gabcikovo/Nagymaros. In evaluating the lawfulness of Hungary's necessity defence, the Court stated that:
[T]he state of necessity can only be invoked under certain strictly defined conditions which must be cumulatively satisfied; and the State concerned is not the sole judge of whether those conditions have been met. 157 By way of implication, again, it could be argued that the Court accepted the theory that the state concerned retains some degree of judgment -though certainly not exclusive judgment -over the question of whether the conditions of necessity have been met. 158 Clearer espousal of the margin of appreciation doctrine can be found in one of the individual opinions appended to the Legality of Nuclear Weapons Advisory Opinion. In his Dissenting Opinion Judge Shahabuddeen stated the view that the decision whether a certain weapon causes unnecessary suffering and is unlawful under IHL is primarily one that states ought to make:
Although the majority opinion in that case did not mention the doctrine at all, the acknowledgement by the Court that an in abstracto assessment of the legality of the use of nuclear weapons is impossible, 160 sits well with the proposition that standardtype norms are always circumstance-dependent. As a result, they are hardly amenable to ex ante mechanical application. While there is room, in my view, to argue that the Court overplayed the degree of legal ambiguity associated with application of the principles of proportionality and distinction in the Legality of Nuclear Weapons case, the final outcome confirms the unavoidability of utilizing standards in some areas of the law. This in turn sustains the utility of employing margin of appreciation analysis to such uncertain standards.
C The Consular Assistance Cases
A conspicuous recent example of resort by the ICJ to a decision-making methodology compatible with the margin of appreciation doctrine can be found in the discussion of appropriate remedies in the two consular assistance cases -LaGrand 161 and Avena.
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In both cases, the Court refrained from spelling out any specific obligations on the part of the US to reopen the judicial convictions of foreign defendants who should have been notified of their right to consular assistance. Instead the Court held in LaGrand that:
[I]t would be incumbent upon the United States to allow the review and reconsideration of the conviction and sentence by taking account of the violation of the rights set forth in the Convention. This obligation can be carried out in various ways. The choice of means must be left to the United States. 163 In the same vein, it was held in Avena that:
The question ... is an integral part of criminal proceedings before the courts of the United States and it is for them to determine the process of review and reconsideration. 164 The Court highlighted, however, that the margin of discretion afforded to the US authorities is not unlimited:
[T]he concrete modalities for such review and reconsideration should be primarily left to the United States. It should be underlined, however, that this freedom in the choice of means for such review and reconsideration is not without qualification ... [It] has to be carried out 'by taking account of the violations of the rights set forth in the Convention'. 165 The two decisions take the position that the obligation to provide remedies to individuals whose right to notification had been breached is a result-oriented remedy. As a result, states are entitled to a margin of appreciation in fulfilling their remedial obligations.
It is important to appreciate the policy choice underlying this solution. The Court refused in both cases to resort to the traditional Chorzów Factory formulation, which leads to the status quo ex ante 166 (requiring, most probably, retrials of the surviving convicts). Instead, it preferred a flexible definition of the remedial obligations incumbent upon the US, which provides limited ex ante guidance, 167 and facilitates the exercise of discretion on their manner of implementation by those US authorities responsible for domestic criminal law procedures. 168 This delegation of decision-making power, and the Court's refusal to assume bad faith on the part of the US in carrying out the judgment, 169 lead to a discourse which closely mirrors the traditional justifications for the margin of appreciation doctrine: acknowledgement of the institutional advantage of national actors and inter-institutional comity.
D Analysis
Obviously, there are relevant distinctions between the legal and procedural contexts of the consular assistance and Oil Platforms judgments: Whereas Oil Platforms reviewed outward-looking norms -particularly jus ad bellum norms, the consular assistance cases addressed inward-looking norms -essentially norms governing US criminal law. According to the aforementioned democratic accountability rationale, a less intrusive standard of review was indeed warranted in the latter cases. In addition, the consular assistance judgments spell out future secondary obligations (i.e., the obligation to remedy a wrong), whereas the Oil Platforms judgment reviews the ex post fulfilment of primary norms (i.e., the obligation not to wrong). This too could justify variations in the level of judicial supervision exercised by the ICJ over state conduct (for instance, reluctance to apply a strict ex ante, as opposed to ex post judicial supervision; greater need to provide normative guidance on primary norms than on secondary norms).
Still, a careful review of the judgments suggests that more fundamental methodological choices were at play, and that the decisions reveal inconsistencies in the Court's basic approach toward judicial deference and in its readiness to acknowledge normative ambiguity. While some factors related to the Oil Platforms case might have worked in the direction of narrowing down the margin of appreciation due to the US authorities (importance of the implicated Iranian interests and cost-externalizing nature of the use of force), some cogent policy reasons point in the opposite direction: the ambiguity of the relevant legal standards (i.e., necessity and proportionality) lends itself to application of the doctrine in the light of the institutional advantages appertaining to the standard-invoking party and by reason of the aforementioned fairness and comity rationales. Furthermore, a proper balancing between the interests protected and adversely affected by the US action also supports the grant of some margin of appreciation.
So, to my mind, the US should have been entitled to a certain margin of appreciation in Oil Platforms in evaluating the application of the controlling legal standardswhether resort to counterforce against Iran was necessary and whether the response had been proportional. Instead, the Court applied a stringent standard of ex post review in relation to each of these questions. 170 Still, a margin of appreciation analysis would ask not whether US operations were necessary and proportional, but whether the US's conclusions on the aforementioned questions were reasonable. When viewed from this perspective, the Court's conclusions on the legality of the US attacks do not seem unassailable (as was indeed pointed out by Judge Koojimans). At the same time, no margin of appreciation should have been granted to the US with relation to establishing the threshold of violence which constitutes an armed attack under international law, 171 as this is a law-intensive, not fact-intensive determination that the Court is institutionally better equipped to prescribe. Here, application of the margin of appreciation doctrine might have an undesirable norm-diluting effect and the Court's decision-making methodology related to this point seems proper (leaving aside the propriety of the substantive outcome).
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In the consular assistance cases, the Court wisely decided to adopt a non-intrusive strategy in relation to the spelling out of legal remedies relating to US criminal procedures. This is consistent with the policy considerations of enhancing democratic accountability and offering comity to domestic institutions. Still, it may be acknowledged that some factors relating to the consular assistance cases could have worked in the other direction as well -i.e., against the grant of discretion to the US authorities: First, as was already noted, the consular assistance cases did not involve any 'standard-type' rule, and the introduction of 'result-oriented' rules, in the remedial part of the judgment, was initiated by the ICJ. Second, the ex ante nature of the decision reduced the potential effect of the aforementioned fairness rationale, as it did not entail any retrospective attribution of liability. Finally, the consequences of a strict 'Chorzów Factory-type' decision upon the US -i.e., ordering retrials -would arguably have been less detrimental to US interests than the effects of the Oil Platforms judgment on US national security interests. Hence, it would seem that the differences in methodology between Oil Platforms and the consular assistance cases cannot be 170 Notably, the Court tended to dissociate the specific incidents underlying the proceedings from the 'bigger picture' -the tanker war in the Gulf, Iran's hostile statements against the US and its repeated violations of the freedom of navigation in the Gulf area. 171 Oil Platforms, supra note 1, at para. 51. 172 Ibid., at para. 59. merely attributed to their relative suitability for margin of appreciation analysis. In fact, the opposite might be true -the margin of appreciation doctrine might have actually been excluded from the more suitable case for its application.
What seems to be the decisive factor in the eyes of the Court in determining the applicability of 'margin of appreciation type' considerations in the surveyed cases is the political need for definitive legal guidance in the more sensitive cases (for instance, use of force cases implicating jus cogens norms). However, as explained above, the exclusion of the margin of appreciation doctrine from use of force cases is hardly convincing in the light of the open-ended nature of the governing norms, the relative importance of interests of the state whose conduct is being reviewed and the serious implication of holding a state to be in breach of jus cogens norms.
E The Wall in the Occupied Palestinian Territory Case
The ICJ's incoherent method of applying a 'margin of appreciation type' methodology becomes more apparent when the consular assistance cases are juxtaposed against the position taken by the Court in the recent Wall in the Occupied Palestinian Territory Advisory Opinion. In that decision, the Court spelled out, inter alia, the future secondary obligations of the state of Israel, which ensue from the Court's conclusion that the separation barrier was unlawful. However, this time, the Court refused to allow any margin of appreciation in implementing the decision and strictly applied the Chorzów Factory remedial formula to the situation at hand. 173 True, the outward-looking nature of the dispute over the construction of the separation barrier in the West Bank would probably require the Court to grant a narrower margin of appreciation than the one granted in the consular assistance cases, which had inward-looking attributes (for instance, by way of specifying guidelines according to which the barrier had to be rerouted and compensation made). Still, there were some relevant considerations which should have supported application of the doctrine to the standard-type norms addressed in the Opinion (mainly military necessity and the general defence of necessity): in particular, Israeli authorities seemed to have an institutional advantage over the ICJ in applying law to facts, given their superior familiarity with the complex situation on the ground. 174 The possibility of applying a 'consular assistance-type' margin of appreciation was demonstrated by the judgment of the Supreme Court of Israel in the Beit Sourik case: although the Supreme Court declared the unlawfulness of various segments of the separation barrier, it granted Israeli authorities some discretion with regard to planning an alternative route which would meet the requirements of necessity and proportionality. 175 Furthermore, the case perhaps indicates that Israeli courts could have had some positive role in applying international law standards and that exercise of 173 Wall in the OPT, supra note 3, at paras 151-153. 174 Perhaps, the Court felt that Israel was not entitled to comity, because of its past violations of international law; however, the opinion fails to spell out this consideration. Cf Zleptnig, supra note 4, at 4 (the WTO and the ECJ seem to accord greater deference to more competent and credible national authorities). 175 comity towards them may have had a beneficial effect on the Opinion's compliancepull. It seems that the position of the ICJ on whether to accord Israel some margin of appreciation vis-à-vis its remedial obligations had less to do with the prospective nature of these obligations (since this was also the case in the consular assistancecase), and more with general considerations of legal policy, which the Opinion unfortunately fails to elaborate.
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Conclusion
The discussion undertaken in this article reveals a growing acceptance on the part of many international courts and tribunals of the margin of appreciation doctrine. I have argued that this development generally merits our support: it improves the quality and perceived legitimacy of legal pronouncements; it promotes the accountability of decision-makers; it produces a more realistic match between law-application in theory and practice; and it encourages the application of inter-institutional comity. However, several caveats should be noted. First, the doctrine is particularly suitable only for certain types of international law norms, which are intrinsically uncertain or consciously sacrifice legal certainty for pluralism (standard-type norms, discretionary norms and result-oriented norms). It should not be used to obfuscate areas of the law where legal precision has been or is in the process of being attained. Second, the scope of the margin of appreciation could change over time, in the light of emerging specific norms, the development of value choices which place a higher premium on legal certainty (or uniformity) and shifts in the respective institutional capacities of national and international courts. Finally, the degree of judicial deference in the context of application of the doctrine is not fixed. It should vary in the light of a variety of considerations. The practice of the ECtHR, the most experienced of the international courts applying the doctrine, as well as the policy considerations developed above suggest that these considerations should include: (a) importance of the interests implicated by the relevant norms; (b) the degree of normative uncertainty; and (c) the comparative decision-making facilities of international courts and domestic institutions relating to the specific matter at hand.
The recent practice of the ICJ in relation to the application of the margin of appreciation doctrine seems out of sync with the general trend of gradual acceptance of the doctrine. The decisions in Oil Platforms and Wall in the Occupied Palestinian Territory, which explicitly or implicitly reject the doctrine, deserve criticism, in my view, both 176 One may also note that the ICJ's sweeping assertion that the entire route of the barrier in the Occupied
Territories is unnecessary from a military point of view, without distinguishing between the different military functions of different barrier segments, represents anything but a cautious approach to the application of a highly uncertain body of law to a complex situation. See 
